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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 




TRISTAN DOUGLAS NUBY, 
 












          NO. 43753 
 
          Ada County Case No.  
          CR-2009-23766 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Nuby failed to establish the district court abused its discretion by denying his 
Rule 35 motion for reduction of sentence? 
 
 
Nuby Has Failed To Establish The District Court Abused Its Sentencing Discretion 
 
 Nuby pled guilty to felony domestic violence, aggravated battery, and felony 
violation of a no contact order and the district court imposed a unified sentence of 10 
years, with three years fixed, for felony domestic violence, a concurrent five-year 
indeterminate sentence for aggravated battery, and a consecutive five-year 
 1 
indeterminate sentence for felony violation of a no contact order.  (R., pp.57-61.)  The 
district court retained jurisdiction for 180 days.  (R., p.59.)  Following the period of 
retained jurisdiction, the district court suspended Nuby’s sentences and placed him on 
supervised probation for 15 years.  (R., pp.68-75.)   
After Nuby violated his probation, the district court revoked probation, ordered 
the underlying sentences executed, and retained jurisdiction a second time.  (R., 
pp.131-36.)  Following the period of retained jurisdiction, the district court again 
suspended Nuby’s sentences and reinstated him on supervised probation.  (R., pp.140-
45.)   
After Nuby violated his probation a second time, the district court revoked his 
probation and ordered the underlying sentences executed.  (R., pp.216-20.)  At the 
disposition hearing, Nuby’s counsel requested the district court reduce the 
indeterminate portion of Nuby’s sentence pursuant to Rule 35.  (Tr., p.19, Ls.9-13.)  The 
district court denied Nuby’s Rule 35 motion.  (Tr., p.22, L.22 – p.23, L.9.)  Nuby filed a 
notice of appeal timely from the district court’s order revoking probation.  (R., pp.221-
23.)   
Nuby asserts the district court abused its discretion by denying his Rule 35 
motion for reduction of sentence in light of his progress on probation, family support, 
mental health issues, substance abuse, and acceptance of responsibility for his 
probation violations.  (Appellant’s Brief, pp.3-5.)  Nuby has failed to establish an abuse 
of discretion.   
If a sentence is within applicable statutory limits, a motion for reduction of 
sentence under Rule 35 is a plea for leniency, and this Court reviews the denial of the 
 2 
motion for an abuse of discretion.  State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 
838, 840 (2007).  To prevail on appeal, Nuby must “show that the sentence is excessive 
in light of new or additional information subsequently provided to the district court in 
support of the Rule 35 motion.”  Id.    
At the disposition hearing, the state addressed the seriousness of the instant 
offenses, Nuby’s ongoing criminal offending and refusal to abide by the terms of 
community supervision, his failure to rehabilitate despite having had two stints in the 
retained jurisdiction program in this case, and his failure to take advantage of treatment 
opportunities while on probation.  (Tr., p.16, L.22 – p.17, L.21 (Appendix A).)  The 
district court subsequently articulated its reasons for declining to reduce Nuby’s 
sentences.  (Tr., p.20, L.25 – p.25, L.1 (Appendix B).)  The state submits Nuby has 
failed to establish an abuse of discretion, for reasons more fully set forth in the attached 
excerpts of the disposition hearing transcript, which the state adopts as its argument on 
appeal.  (Appendices A and B.)  
 
Conclusion 
 The state respectfully requests this Court affirm the district court’s denial of 
Nuby’s Rule 35 motion for reduction of sentence.      




      __/s/_________________________ 
      JESSICA M. LORELLO 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
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1 that I do have. And I have the report from the 1 BOISE, IDAHO 
2 probation officer. Under the circumstances, 2 Tuesday, November 17, 2015, 9:33 a.m. 
3 frankly, I am not going to require the probation 3 
4 notes -- fleld notes. I don't know If they would 4 THE COURT: Tristan Nuby. 
5 materially add to the Information I need. 6 Good morning, Mr. Nuby. 
6 The existing presentence report will be 6 THE DEFENDANT: Good morning, Your Honor. 
7 avallable to counsel In chambers and a copy upon 7 THE COURT: We are here for disposition on a 
8 request. a probation vlolatlon. Mr. Nuby was orlglnally 
9 Let's pick a day when we don't have soo 9 sentenced by this Court back In 2010 to an 
10 other sentenclngs and dispositions. 10 effective sentence of 15 years with three fixed 
11 (Discussion between clerk and Court.) 11 and 12 Indeterminate following his gullty plea to 
12 THE COURT: The 17th. Can the parties be 12 felony domestic violence and aggravated battery 
13 ready? 13 and violation of a no-contact order. 
14 MS. DAVIS: Yes, Judge. 14 Mr. Nuby was -- has now admitted for 
15 THE COURT: November 17th, 9 o'clock. See 15 the second time to vlolatlon of his probation. 
16 you back here then. 16 There are extensive allegations, but Mr. Nuby has 
17 THE DEFENDANT: Thank you, Your Honor. 17 admitted to some of them. 
18 THE COURT: Any additional Information the 18 I have read the presentence report that 
19 parties wish me to consider, please make available 19 was previously prepared. 
20 on or before the date of disposition. 20 Have the parties had an opportunity to 
21 (End of proceeding.) 21 review the presentence materials? 
22 22 MS. DAVIS: Yes, Judge. 
23 23 MR. NAUGLE: Yes, Your Honor. 
24 24 THE COURT: That Includes a couple of 
26 25 previous reports from the addendum to the PSI from 
16 17 
1 the Idaho Department of Correction from the 1 fortunate to get In a case llke this. 
2 retained jurisdiction program. 2 As the Court recalls, this Is a case 
3 Has the State had an opportunity to 3 where the defendant was convicted of domestic 
4 review the materials? 4 violence and aggravated battery for beating up his 
6 MR. NAUGLE: Yes, Your Honor. 5 then-girlfriend and his own sister. 
6 THE COURT: Is there anything additional the 6 The defendant was given two 
7 parties would llke me to consider? 7 opportunities for riders. He was placed on 
a MS. DAVIS: Judge, I do have some letters 8 probation after each of those. He failed on 
9 for the -· for to you read. 9 probation each time. 
10 (Court reviews letters.) 10 And so we are here for a second 
11 THE COURT: It would be helpful If I got 11 vlolatlon of probation on a crime of significant 
12 these ahead of time. It would save us some time. 12 v iolence. 
13 MS. DAVIS: I understand that, Judge. 13 The defendant, whlle on probation, has 
14 (The Court continues to review letters.) 14 continued to commit crimes. He's continued to use 
15 THE COURT: Okay. I have read the letters. 16 Illegal substances. He has continued to blow off 
16 They wlll be made part of the sentencing 16 the treatment required by his probation officer. 
17 materials. 17 I don't think there Is any question that Mr. Nuby 
18 Is there anything further? 18 has proven to be a poor candidate for probation. 
19 MS. DAVIS: No, Judge. 19 This crime Is one certainly deserving of the 
20 THE COURT: Comments, Mr. Naugle? 20 underlying sentence that he got, and we would ask 
21 MR. NAUGLE: Yes, Your Honor. 21 that It be Imposed at this time. 
22 Your Honor, this Is a case that the 22 Thank you. 
23 State sees as one that Is time for Imposition. 23 THE COURT: Ms. Davis? 
24 Mr. Nuby has been given numerous opportunities, 24 MS. DAVIS: Thank you, Judge. I know I let 
25 opportunities that he was extremely, extremely 25 the Court know, when my client admitted to the 


















1 probation vlolatlon, just so the Court Is aware, 
2 Judge Norton already Imposed a sentence of one and 
3 a half plus five and a half years for a total of 
4 seven concurrent with this case. 
5 Tristan did struggle while he was out 
6 on probation, but he did a lot of good things 
7 while he was on probation. He had a job, he had a 
8 good support system. Unfortunately -- and as his 
9 PO writes •• Is that he just has a problem with 
10 honesty. And his PO writes In the •• In the 
11 motion for probation violation that It's their 
12 representation that he have a psyche eval as well 
13 as Intensive cognitive programming and lndlvldual 
14 therapy. 
15 Obviously Tristan Is not able to do 
16 that right now where he's •• where he's at. He's 
17 hoping to get a psyche eval when he gets out to 
18 the prison, flnd out what's going on with him. 
19 Because something Is wrong. He keeps trying, and 
20 he wants to do a good job on probation. He wants 
21 to do what he says he's going to do. Something Is 
22 holding him back. And hopefully, with a 
23 psychological evaluation, It can flnd out what's 
2-4 going on with him, get him on some meds that wlll 
25 help him out. 
20 
1 THE COURT: Thank you. 
2 Mr. Nuby, anything you'd care to say? 
3 You don't have to. 
4 THE DEFENDANT: Your Honor, I just want you 
5 to know that I look back on that night all them 
6 years ago, and It deflnltely changed my llfe, you 
7 know. And I -- I have since mended bridges, you 
8 know, that I have burned down. And the 
9 opportunities you've given me on the -- on the 
10 rider program was very beneflclal -- very 
11 beneflclal for me, and I appreciate that. 
12 I have seen you since 2009, you know, 
13 and so I do have a lot of unresolved Issues 
14 personally, you know, that 1 should have taken 
16 care of when I got released from the rider the 
18 last time through counseling but Jumped right Into 
17 work; you know, kids, my family, just dally life, 
18 and stuff llke that. 
19 I want you to know that I did violate 
20 my probation. I do take responslblllty for that. 
21 And, yeah, t appreciate the opportunities you have 
22 given me. 
23 Thank you. 
24 THE COURT: Thank you, Mr. Nuby. 
211 I will note that -- because you have 
19 
1 I don't think -- as I stated, I don't 
2 think It's a matter of not wanting to do what he's 
3 supposed to be doing; I think It's a matter that 
4 he's got something going on that Is not helping 
II him. 
6 And he takes full responslblllty for 
7 his actions. He knows he violated probation. He 
8 knows his option at this point Is prison. 
9 What we are asking this Court for Is a 
10 Rule 35. His current sentence Is three-plus-12 
11 for a total of 15. We are asking this Court to 
12 reduce his sentence to a three-plus-seven for a 
13 total of ten. It doesn't -- by reducing his 
14 sentence, It's not giving off the Impression that 
15 what he did Is lightened by the sentence. It ls 
16 still a ten·year sentence. It Is still three 
17 yea rs fl><ed. 
18 I do know that he has credit for time 
19 served of 589 days. What Tristan ls really hoping 
20 to do Is get himself out, llke I said, out to the 
21 prison, hopefully get some sort of psyche eval and 
22 Into some programming so that, when he eventually 
23 gets out on parole, he can really start getting 
24 the help that he needs. 
211 Thank you. 
21 
1 been coming back to visit me perlodlcally since --
2 actually It was ·- Aprll of 2010 was the first 
3 sentencing. And your misbehavior since then has 
4 been different In kind than It was In the original 
5 crime. So you appear to me to have gotten 
6 something out of your first rider. That's part of 
7 why I gave you the chances that I've have given 
8 you In the past Is you have not gone back to the 
9 violent outbursts that you were doing before. 
10 That's a major step forward. 
11 The problem Is you won't get a handle 
12 on your substance abuse. And I've given you as 
13 many chances as I have In the system that I have 
14 to get you to do that. At some point you're going 
15 to have to make up your mind to do It. But If you 
16 look at the allegatlons of probation vlolatlon In 
17 this case: Using kratom, buprenorphlne, meth --
18 using meth, using kratom, falling to take UAs 
19 which means you're using, falling to attend 
20 treatment, dodging those responslbJlltles, moving 
21 out without telling your -- and then you get Into 
22 the habit of •• pattern of not staying In contact 
23 with your probation officer. 
24 So I sure hope you can figure It out, 
25 Mr. Nuby, because I think at this point I wlll 





1 clearly -- I don't have any options but to revoke 
2 probation and Impose. And even If I did, I think 
3 at this point It wouldn't be useful . 
4 You still have -- you're entltled to 
6 credit for 632 days against my orlglnal sentence. 
8 That means that of the four and a half years that 
7 you have been on probation, you have spent nearly 
8 two of them In custody already, you know. And I 
9 do note that you have gone to work, and you have 
10 apparently developed a famlly, and, as you said, 
11 rebullt some bridges that I thought were burnt 
12 beyond recognition. 
13 Stlll, In all, when I went back and I 
14 went through It, the original sentence was 
15 fashioned In part, as lengthy as It was, because 
18 It has -- there were three charges, two of which 
17 the sentences were Imposed concurrently, but one 
18 was consecutive but all Indeterminate, And part 
19 of It was the enormous amount of restitution. And 
20 that hasn't changed. As near as I can tell, the 
21 restitution hasn't been paid. 
22 So whlle I can appreciate your 
23 attorney's request for a reduction In the 
24 Indeterminate portion of your sentence and where I 
25 would say I might otherwise be Inclined to do 
24 
1 the terms of probation and paid off the 
2 restitution, I would have certainly entertained an 
3 early release from probation once the restitution 
4 was paid. But you have got a bill out there that 
5 needs paid -· 
8 THE DEFENDANT: Yeah. 
7 THE COURT: •• and that's one of the ways 
8 the system does It . So just so you understand 
9 what I'm doing that for. 
10 THE DEFENDANT: Okay. 
11 THE COURT: Because I do want to encourage 
12 you on the Idea you have of getting Into 
13 programming and getting yourself back out and 
14 being productive. 
15 THE DEFENDANT: Okay, 
16 THE COURT: So the defendant's probation Is 
11 revoked. The sentence previously announced will 
18 be Imposed with credit for 632 days served to 
19 date, which means you have about a year and three 
20 months left: of the flxed portion of your sentence . 
21 (Discussion between clerk and Court.) 
22 THE COURT: The original sentence on Count I 
23 was ten years with three fixed and seven 
24 Indeterminate. On Count II It was five years all 
25 Indeterminate, concurrent. And on Count III It 
23 
1 that, at least to some extent because you 
2 have •• l hate to say for the better, but you have 
3 changed In the nature of your offenses. You've 
4 become less a danger to everyone else and more of 
5 a danger to yourself, I guess I would say. But 
8 with all of that restitution, l don't think It's 
7 appropriate to reduce the sentence because 
8 that's •• that was part of why It was so long to 
9 start with. What that really means Is a period of 
10 extended parole. 
11 Now, just as with probation, the Idaho 
12 Board of Pardon and Parole, at the request of the 
13 Department of Correction, can reduce parole. 
14 Mr. Nuby, I expect you to get Into 
111 prison, get Into programming, behave yourself, and 
16 be back on the street on parole. And If It 
17 becomes appropriate to reduce the length of your 
18 sentence, It can done through the Board of Pardon 
19 and Parole. 
20 THE DEFENDANT: Okay. 
21 THE COURT: And that's the appropriate place 
22 to do It, I think. Not at this end, but at the 
23 back end. Because that's what would have happened 
24 If you'd gotten out and got on your probation and 
26 been working and got your -- stayed compliant with 
26 
1 was five years all Indeterminate, consecutive. 
2 Questions? 
3 THE DEFENDANT: So with the -- yes, Your 
4 Honor. 
5 (Defendant and counsel confer.) 
8 THE COURT: Questions, Mr. Nuby? 
7 THE DEFENDANT: No, Your Honor. Again, I 
8 appreciate all the opportunity you have given me. 
9 THE COURT: Good luck, sir. I hope you can 
10 turn your llfe around. 
11 THE DEFENDANT: Thank you, Your Honor. I 
12 appreciate that. 
13 THE COURT: Mr. Nuby, you're entitled to 
14 appeal any flnal order of this Court Including the 
15 disposition I've just entered. That appeal must 
18 be taken to the Idaho Supreme Court within 42 days 
17 of the date that judgment rs entered. You are 
18 entltled to be represented by an attorney on any 
19 such appeal. And If you cannot afford one, one 
20 will be appointed to represent you at publlc 
21 expense, and your costs on appeal will be paid If 
22 you are an Indigent person . 
23 THE DEFENDANT: Your Honor, do I get those 
24 character reference letters back from you or do 
25 you hold on to them? 
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